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Historical and Contemporary Views of
Legal Pluralism in Sabah, Malaysia
(North Borneo)

AMITY DOOLITTLE
Yale School of Forestry and Environmental Studies

New Haven, Connecticut
A NATIVE RESERVE IN GOVUTON!

In the late 1950s local leaders in Govuton, a village in the highlands of North
Borneo, mobilized to protect their communally-owned village lands. These
lands included areas used for subsistence and commercia agriculture and
forested areas which the village traditionally used for hunting and gathering
forest resources. Used by villagers for centuries, these lands and forests not
only had material importance in daily life, but dso symbolic importance in
village folklore and ritual life. Rather than requesting private title to lands
that each family could rightfully clam under the 1953 Land Laws, leaders in
Govuton turned to a little-used section of the Land Laws under which com-
munal titles could be issued to villages, for "lands held for the common use
and benefit of natives." The Land Laws called these communal titles Native
Reserves.

This article explores the history of colonial law in North Borneo and illus-
trates how the proliferation of legal systems had different impacts in different
contexts. In the early days of colonial rule, state recognition of customary
laws, coupled with the imposition of Western lega principles, imposed state
power over local society by marginalizing "natives' from economic changes
occurring throughout the territory. In contrast, the case study of the Native
Reserve in Govuton illustrates how local leaders were at times able to co-opt
state definitions of native customary laws to maintain local control over tradi-
tional lands. In this context, legd pluralism was a mechanism of loca auton-
omy. However, while colonia recognition of customary laws provided
Govuton with increased autonomy at one time, today loca people fed
trapped by the customary laws that once again appear to marginalize them
from economic changes occurring elsewhere in the state.
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In the following pages | begin my analysis by examing how
native land rights were integrated into colonial laws through
an explanation of legd pluralism and its role in colonia rule in
North Borneo. Next | discuss two competing narratives about
the Native Reserve in Govuton. One narrative is the digtilled
officid discourse; the other is the standard account given by
villagers living within the Native Reserve (hereefter referred to
as The Reserve). Findly, | discuss the impacts of legd plural-
ism on contemporary society by investigating current concerns
over resource use within The Reserve in Govuton.??

LEGAL PLURALISM AND COLONIAL LAW

North Borneo was ruled by the North Borneo Chartered
Company (heresfter referred to as The Company) from 1881-
1946. From 1946 until Independence in 1963, North Borneo
was a Crown Colony of England. Today North Borneo is
known as Sabah, and is a state in the Federation of Maaysia
My andysis of colonia land laws and the ethnographic details
from Govuton bridge the periods of Company and Crown
rule. These periods, which | collectively refer to as colonial
rule, differed in significant ways. The Company invested sig-
nificant administrative energies on territorializing strategies
such as surveying the landscape. As a commercial enterprise,
The Company favored large-scae plantation agriculture over
native agriculture, depending on its profits to govern the terri-
tory. When the British Crown took over administration of
North Borneo, it was not as concerned with territoriaizing
strategies or profit margins. Nevertheless, many administrative
policies and Land Laws instituted by The Company remained
under Crown rule. Many British colonial officers who served
under Company administration remained when North Borneo
became a Crown colony. For the most part, the laws and the
men who implemented them remained constant between the
two eras. Thus, for the purposes of this anadysis, | am not con-
cerned with variations in governance that existed between
Company and Crown rule. While | focus on similarities rather
than variations in colonia rule, it would be equaly legitimate
in another project to emphasize variations and analyze their
different impacts on society.

The land laws, which ill define how natives can claim their
traditional lands today, were instituted under Company rule.
Since plantation agriculture was the primary mechanism by
which the Company supported economic growth, many of the
land laws revolved around the need to transform land into a
marketable commaodity by equating land ownership with pri-
vate title. Yet the Company was adso obligated through its
Royd Charter from Britain to respect "native customs and
laws," particularly "the holding, possession, transfer, and dispo-
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sition of lands." Thus, economic development of the territory
depended on delineating native customary rights to land so
that "wagte lands" (lands that natives did not claim under cus-
tomary law) could be made available to foreign plantation
owners. As aresult, the imposed Land Laws integrated aspects
of native customary tenure with Western property law to sup-
port the commodification of land.

Situations like the one described above, in which two or more
legd systems co-exist in the same socid field, one sat of laws
for the colonizers and another for the colonized, are defined as
cases of legd pluralism. In the context of Company rule, codi-
fication of native customary rights and incorporation of these
rules into colonid law served instrumental rather than human-
itarian purposes. It alowed the woefully understaffed and
underfinanced Company to rule indirectly through native
chiefs and native courts who oversaw state-sanctioned indige-
nous lega systems. Furthermore, by recognizing indigenous
legd systems and by giving native leaders new authoritarian
positions within society, colonial administrators were ensuring
the complicity of at least some natives in colonial rule. Thus,
colonial attention to customary laws emerged as a mechanism
of power and domination over loca society. Legd pluralism
encoded asymmetric power relations not only between ruling
elites and local society, but also within local society, as some
local leaders gained authority by participating in colonia rule?

As early as 1889, colonial Land Laws encouraged natives to
gain individual title to lands that they could claim under cus-
tomary law. Colonial codification of native land rights recog-
nized: 1) land under cultivation or land being used for hous-
ing, 2) land planted with fruit trees at the rate of twenty or
more per acre, 3) isolated fruit trees if enclosed by a fence, 4)
grazing land stocked with animals, 5) wet and dry padi land so
long as it was cultivated for at least three years prior to regis-
tration, and 6) burial grounds. Once customary rights to land
were registered with the Collector of Revenue, natives were
issued a private title called Native Title. And communal titles,
caled Native Reserves, could be issued for village lands.

While colonial laws did attempt to include some variations in
native land tenure systems, such as communally-owned village
lands and the ownership of vauable trees, implementation of
the Land Laws was never complete. Numerous policy state-
ments and the actions of individual officers focused on issuing
private title to agricultural lands. This occurred not only
because native tenure systems seemed confusing and complex
in colonia eyes, but dso because individual property was con-
sidered more efficient economically-with each piece of land

came atitle that could be bought, sold, and importantly,
taxed. To colonial administrators, common property, which
could not be bought, sold or taxed, and which confounded
colonial efforts to alienate land to private investors, impeded
€CoNoMiC progress.

Central to the formation of colonial law is the fact that the
process of codifying customary laws and integrating colonia
understanding of these laws with Western lega principles lay
in the hands of the colonizers. Thus, native laws were selective-
ly codified, smplified, and in many cases ignored, based on
the political and economic agendas of the ruling elite. While
some customary laws were supported in statutory laws, those
hampering commercial exploitation of land were replaced with
Western legd principles.

In the face of state-wide initiatives to replace native customary
rights with Native Title, the case of The Reserve in Govuton
stands out as a notable exception to the colonial policy of set-
tling only individua property claims. In the following two sec-
tions | explore why The Reserve was supported by colonia
officids and why it was sought by local |eaders.

STATE NARRATIVES: "PROTECTING NATIVES FROM THEIR OWN
IMPROVIDENCE"

Viewed from the analytica perspective of state formation, The
Reserve speaks to the question of state control over people and
their resources. A dominant discourse in colonia rule in North
Borneo emerged surrounding native land rights and land use
systems. In one strand of this discourse, colonial administra-
tors were concerned with the percelved inability of natives to
manage their lands within the rapidly changing market econo-
my. As a result many of the colonial Land Laws limited loca
decision-making regarding land. For instance, during land set-
tlement, natives who could prove customary rights to land
were issued a Native Title. Native Title was considered a gener-
ous title by colonial officers since it carried no premium, had
an annua rent of only 50 cents an acre, and constituted a heri-
table and permanent title. But natives could not sl or transfer
Native Titles to non-natives without governmental permission.
The notion behind this restriction was that natives did not
understand commercia land transactions. If they were not
"protected from their own improvidence," they would sl dl
their land to foreign speculators and be left with nothing.*
The belief that the "North Borneo native is a poor unsophisti-
cated wight,~ who is easy meat for a non-native land shark,"®
was a persistent thread in colonia discourse. Even in the late
1950s colonia officids expressed a moral duty to protect
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natives from the cut-throat aspects of an emerging market
economy. Consequently, many colonial officers made it diffi-
cult for natives to sdl land to non-natives by charging substan-
tial premiums for the transfer of native titles.

In light of the concerns of colonia officers that natives would
lose their lands to non-native land speculators (an issue hotly
discussed in the 1950s) The Reserve in Govuton can been seen
as a state-sponsored mechanism to "protect” native-owned
lands from falling into the hands of non-natives. Viewed more
criticaly, the discourse of protecting native land rights had sig-
nificant political-economic consequences; this "protection”
resulted in prohibiting natives from participating in the lucra-
tive market based on land sdes-a market that both the colonial
state and foreign investors were profiting from. As a result
natives were increasingly marginalized through the use of mul-
tiple legal systems. This more critical stance toward colonial
land laws and policies draws attention to the ways that legd
pluralism inscribed unequal power relations, providing privi-
leges to the ruling elite, while barring natives from enjoying
those privileges.

LOCAL NARRATIVES: "PROTECTING OUR LANDS FOR FUTURE
GENERATIONS"

Viewed from the analytical perspective of locd agency, the
move to gazette village-owned lands in Govuton as a Reserve
speaks to the question of local people trying to regain control
over traditional lands. While the colonia state did impose lega
pluralism on loca society, loca people were not pliant in this
process; they actively resisted, modified and accepted the new
laws. The case of Govuton highlights that loca people interact
with state agents, asserting their opinions, abeit from unequal
positions of power.

In 1957 the Director of Agriculture expressed an interest in
the highlands surrounding Govuton. A road connecting
Govuton to the coast was near completion and it was hoped
that temperate fruits and vegetables could be grown commer-
cidly in the cool climate. At the request of the Director of
Agriculture, the Department of Lands and Survey began to
survey land around Govuton, to determine which land could
be alienated for commercial agricultural development. Loca
leaders responded to these activities, claiming that the area
being surveyed was village-owned forest.

In an effort to stop the state from appropriating the village's
forested land for agricultural development, the Native Chief
and other leaders from Govuton negotiated with the District

Officer to declare the village's communally-owned lands as a
Reserve. Thus, the initiative to gazette the area as a Reserve
emerged as a native effort to maintain local control over village
lands. Today the Native Chief who negotiated with the state is
viewed as a strong leader who protected traditional lands for
future generations.

Earlier | presented what we can identify for heuristic purposes
as the state narrative on native customary rights and the loca
narrative of the origin of The Reserve. These accounts are sim-
plified versions, produced through archival materials and ora
histories. The varying accounts imply that at times state inter-
ests and loca interests were in opposition, while at other times
collaborations took place. Importantly, the two narratives pro-
vide glimpses at the ways in which state agents and local peo-
ple mutually influenced the formation of The Reserve through
their interactions and negotiations. Where the anayss of state
and local actors diverge is in their accounts of agency or the
motivating force behind formation of The Reserve. In state
accounts, the need to protect natives from foreign land sharks
was emphasized; in the native narrative, the desire to protect
local access to traditional lands was emphasized. Lega plural-
ism was employed by different actors for different purposes.

In the next section | contrast the rights and restrictions experi-
enced within The Reserve with rights and restriction experi-
enced by other natives elsewhere in Sabah to gain yet another
look at the complexities that result from lega pluralism.

CONTEMPORARY IMPACTS OF LEGAL PLURALISM

Govuton's Reserve, as aform of native property rights, stands
out in marked contrast to other forms of native property rights
in contemporary Sabah. There are two issues related to the
legacy of legdl pluralism, which influence contemporary land
disputes in Govuton. First, most native claims to lands ese-
where in Sabah were recognized in colonia statutory law
under Native Titles. Today, natives with Native Titles may sdl
or rent their land without significant governmental interfer-
ence (unlike the restrictions experienced in the 1950s and ear-
lier) . They can a0 use their Native Titles as collaterd to
secure bank loans to buy additional lands or improve current
lands. Natives in Govuton are restricted by the colonia codifi-
cation of customary laws which limits rights to land within
The Reserve to use rights only. People in Govuton fed ham-
pered by this; in today's political economy the inability to sdl
or lease land or to secure a bank loan are seen as significant
impediments to individual rights.
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The second source of disputes over land use in The Reserve
stems from the fact that colonia codification of customary law
faled to incorporate al socid institutions associated with local
laws and customs. The village governing body of eders, which
would have traditionally managed land disputes, was not given
authority under the Land Laws, and therefore does not func-
tion in the capacity it once might have. In fact, the contempo-
rary state's political and economic support provided to the
Village Authority for Development (which is primarily con-
cerned with development projects like building schools and
hospitals) even further undermines the authority of village
elders who traditionally mediated land and resource-related
disputes. Presently there is increasing inequity in access to land
and resources within The Reserve. For instance, locd elites are
accumulating considerable amounts of village communal land
for commercia agriculture. Other villagers, with less access to
land, are making a living cutting trees within The Reserve, sdll-
ing them to outsiders. Both these activities occur despite vil-
lage customary laws that forbid individual use of village com-
mon resources for commercial profit. Since there is no loca
decision-making body that regulates resource use within The
Reserve, disputes are going largely unresolved.

Loca reactions to inequities occurring both within The
Reserve and between The Reserve and other forms of property
rights in Sabah are varied. Some Govuton residents would like
to see The Reserve abolished, allowing each person to get
Native Title for the land they have use rights to. This way they
could increase their ability to participate in economic changes
occurring throughout Sabah. Other villagers support the rein-
vigoration of a village decision-making body to oversee the
equitable use of land and resources. Still others have formed a
grand scheme to develop The Reserve for eco-tourism and
other industries which they hope will provide new economic
opportunities for the village. In short there is no local consen-
sus on how to cope with the restrictions and inequities caused
by colonial codification of customary laws.

CONCLUSION

Legd pluralism instituted under colonialism provided the resi-
dents of Govuton with the opportunity to protect village lands
in the 1950s. But colonia efforts to recognize customary law
significantly limited local autonomy in ways that could not
have been anticipated in the 1950s. No longer seen as an effec-
tive way to maintain loca control over traditional lands, The
Reserve is now widely fdt to be a burden, isolating Govuton's
residents from the benefits of private property (Native Titles)
available dsawhere in Sabah. Only through reinvigorated

efforts on the part of local leaders, coupled with political and
economic support of the current state, can the present impacts
of lega pluralism be mitigated and the potential benefits of
The Reserve in Govuton be redlized.

This case does not cdl for the renewa of community control
over resources, as some advocates of native rights and commu-
nity-based conservation suggest. Conflicts, internal stratifica
tion, and competing individual needs show us that we can not
view local communities as harmonious, idyllic, and united in
their resource needs. Instead, this case highlights the need to
build bridges between communities and states agencies. While
loca institutions may be the most valuable way to regulate
resource use according to community needs, these institutions
need both political and economic backing from larger state
institutions.
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ENDNOTES

1. "Govuton" is a pseudonym for a village in Sabah, Malaysia.

2. For simplicity | am classifying the players in this narrative as state
officialsand local people; in alonger paper theinternal factures
that occur within these groups would be explored.

3. For a seminal study on native customary law in Africa, see Sally
Falk Moore, Social Factsand Fabrications: "Customary" Law on
Kilimanjaro 1880-1980 (Cambridge: Cambridge University Press,
1986).

4. Circular Notice to Officers, 1928. North Borneo Company Archive

file #815, Kota Kinabalu, Sabah.

5. Wight, an old English word meaning "person... thing, creature of
unknown origin" (Oxford Encyclopedic English Dictionary. Oxford:
Clarendon Press, 1991).

6. "Letter from the Director of Land and Survey to all Residents" 17
October 1957, Ranau District Office Records.

The author may be contacted at:
amity.doolittle@yal e.edu
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"Indirect rule" and the Rule(s) of
Law: A comment on Doolittle's
"Historical and Contemporary
Views of Legal Pluralism in
Sabah, Malaysia"

M. D. OLSON

National Science Foundation International Research Fellow
Program on Environment at the EastWest Center, Honolulu
and Department of Geography, University of the South Pacific-
Suva, Fiji.

In the latter quarter of the nineteenth century, the colonid
powers began to implement in various parts of the colonized
world an approach to central administration commonly
known as "indirect rule." "Indirect rule" refers to central gov-
ernance through locd dlites, or what have been caled in some
places "chiefs" What it meant was the creation of the colonia
state's dependence on modifying customary constructions as a
primary mode of governance. It did so principaly through the
state's recognition of diverse loca authorities based in custom
and the incorporation of these authorities within the authority
structure of the state. What Amity Doolittle tells us, in her
account of colonial rule in Sabah, is that a smilar, if not the
same, process occurred under British chartered company rule.
Below, | discuss some of the more general aspects of "indirect
rule" with specific reference to the Pacific, before concluding
briefly with some implications for understanding the more
local effects of post-colonial development palitics.

The basic elements of indirect rule, as an approach to colonial
rule, developed simultaneously in Fiji in the Peacific, and in
parts of central Africa under British colonial rule in the 1870's.
The approach was born of both political and economic neces-
sity. The high costs associated with strategies of more direct
rule had become both palitically unacceptable within the
international community and too costly in economic terms to
garner sufficient support in England. Indeed, the dominant
ethos of colonialism during this period was the protection of
the indigene, which generally meant protecting loca systems
of land rights and local political institutions controlling both
native lands and customs. The model to be avoided, at least in
the Pacific, was what had happened to the Maori in New

Zedland and Hawaii and the American Indian in North
America. The reference was to a colonia strategy of direct
subjugation of the indigene through military force and physi-
cd remova from native "ancestral” lands. By 1900 the domi-
nant ethos had again shifted, to one of more forced assmila
tion and civilizing of the "native races' according to the vaues
of the more dominant whites.

What this latter shift meant in practice generally throughout
the world was an attempt to increase commercial agricultural
production on native lands. The strategies implemented
included both the remova of native lands from native control
and the stimulation of greater commercial activity by natives
on native lands by changing native land rights. At the time
this shift occurred native races had been experiencing unabat-
ed low leves of population or continued rates of decline which
had begun with their contact with Europeans. Vast aress of
land were "empty,” "idl€" or in "waste," and the native races
were tending toward extinction, as commonly expressed in
colonia analyses of the period. Saving the natives from
extinction, in this logic, meant changing the systems of control
over native lands. Native lands were removed from native
control primarily for use by non-native (or non-local) labor
within a commercial plantation economy under white control,
and changes in native systems of land tenure were directed at
making them more consistent with the colonizers conceptions
of economic and socid justice. The model of property rights
promoted was based on a conception of natural law expressed
most clearly within English common law and its recognition
of the rights of individuals to claim land, to convey land to
one's heirs, and to control exclusvely the distribution of the
benefits derived from the "fruits of one's labors."

Promoting changes in native land rights meant changes in
political authority. The administrative structures established
under indirect rule were based on both pre-existing structures
and a principle of nested polities with avertical authority
structure, for example, in the form of village, district, and
provincial councils. Indirect rule was directed at capturing the
authority vested in the structures and appropriating it as a
means of establishing the center's dominance. Where these
structures did not exigt, colonia authorities created them. But
the creation aso occurred from below, both as a means of
negotiating state power and resources and as a means of estab-
lishing claims locdlly.

Most of what | have just described is touched on in some form
by Amity Doolittle with respect to Sabah under Company
rule. What is missing from her andysis is the way in which
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central authorities regulated chiefly successon. Under indirect
rule generdly, establishing the center's political dominance
meant controlling who was to be the chief or local authority.
This was accomplished principally through court adjudication
of chiefly disputes, but dso through formally recording chiefly
rights of succession prior to disputes as a means of resolving
them when they arose. What generally occurred through this
process was the elevation of certain rights or claims relative to
others, and a reduced flexibility in readjusting them to different
pressures in subseguent time periods or political contexts. The
net result today in many areas with which | am most familiar is
the creation of greater internal division within the group osten-
sbly represented and led by the chief, aloss of legitimacy with-
in the chiefly political institutions as awhole, and greater socia
fragmentation rather than cohesion.

Of course greater socia fragmentation may strengthen rather
than weaken the center's dominance and promote greater loca
adherence to the center's rules. Organizationally, problems arise
when either local officids (appointed or recognized by the cen-
tral government) or loca authorities (elevated from within)
have neither the capacity to govern effectively or govern in ways
counter to the center's interests. The key point here is that the
village structure is one part of a larger organizational control
structure culminating with the center. It is in the interests of
the organizational center —the central government— that the
village structure exists and is vested with the capacity to govern
only to the extent that it is responsive to the center. Itisadsoin
the interests of local elites to manipulate the structure of the
gate's rule to reinforce their own authority or to reposition
themselves politically within the socid groups of which they are
part. Thus getting the state to recognize specific sets of claims
and rights to control aress of land, such as occurred in
Govuton, may serve the interests of loca dites as much as state
authorities. This is not to imply that loca dites in Govuton
were not working on behalf of the groups they represented by
"protecting communally-owned village lands" as local accounts
suggest. Rather, | am not surprised that local leaders in
Govuton did what they did, nor with how they did it. Nor am
| surprised that they are appropriating greater amounts of land
within the native reserves for their individual control. Their
authority over the whole reserve is weakened. They have
moved to strengthen their control over select pieces of it.

The strength of any individual's authority depends upon that
individua's ability to manipulate the structure of rules operative
within the socia sphere for individual political gain. Political
gain here is represented by the degree of control exercised over
the resources people value most. The process of ruling indirect-

ly from the center made such opportunities ripe for mutual
exploitation and complicity between state and locd dites. The
same dynamics occur today, but they are occurring within the
heightened atmosphere of post-colonial politics and the dis-
tancing of the colonial powers from the states they created.
These conditions include the extension of socid relations far
beyond the boundaries of village, district, province, state; the
insertion of a greater diversity of external interests and political
agendas into rural communities; and a greater dependence on
channeling externa resource flows and relations within or
through state and local ingtitutions. Rural communities
throughout the world bear the fractures and fissures of prior
politics. The fissures are not likely to lessen with the current
politics. Nor is it likely that those who currently project their
agendas into rural communities today do so with grester
knowledge about the political landscapes they enter than the
colonia authorities before them, nor do they likely possess any
greater ability to predict the socia and ecologicd effects of
their actions. And neither are they likely to be viewed in retro-
spect as having any greater or lesser humanitarian or instru-
mental motives. Each strategy of intervention and its justify-
ing theory is likely to be viewed, and would be most accurately
viewed, as a product of the politics of the time in which it
gained or lost currency.

Theauthor may be contacted at:
olsonm@ewc.hawaii.edu

RESPONSE

Natural Resources Policy and
Legal Pluralism in Yurok Territory

LYNN HUNTSINGER
Department of Environmental Science, Policy & Management
University of California, Berkeley

The Yurok Reservation in the lower Klamath River watershed
of Northwestern California is a confusing patchwork of vari-
ous kinds of owners and land titles, due to a legacy of patch-
work policy for Indian lands. More fortunate than most tribes
in the United States, the Yurok were given a reserve within
their native territory, although less than 10% of Yurok indige-
nous lands were set aside for Indian habitation by Executive
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Ordersin 1851 and 1891. Today less than 10% of this reserve
— 1% of dl ancestral lands— isin Indian or tribal ownership.
The rest is held by private individuals or corporations.

In contrast to the situation described by Doolittle, opportuni-
ties for commercial exploitation here are in forestry, not agricul-
ture. The Yurok were not prevented from profiting from the
alienation of their land, but from its ownership. Depending on
which of two contending narratives underlying Indian policy
decisions is ascendant at different points in the history of
Yurok-U.S. relations, legd pluralism has been tolerated, at
times encouraged, or discouraged.

The over-arching view ascribed to by most scholars of U.S.
Indian policy is that it is "paternalistic." Reservations were
created to keep Indians out of the way of white settlers, and, as
in Sabah, for "protecting natives from their own improvi-
dence," in the face of a rapidly expanding capitaist economy.
The U.S. government tolerated a communal form of land use
on Indian Reservations, as land held in trust for tribes, until
1887. But as settlement of the American West proceeded,
reservation lands and their resources grew more desirable to
whites. The Dawes Act, ak.a. the General Allotment Act of
1887, provided a means to break up reservation lands for com-
mercia development and private property rights. It was ratio-
nalized by a government narrative emphasizing the need to
dlow the Indians to "grow up" and take their places in a mar-
ket economy.

Redlization of this re-defined native role hinged on the reduc-
tion of the "legd pluralism” inherent in the reservation system
which had dlowed, to some degree, traditional modes of nat-
ural resource allocation and use. Under the Dawes Act, simply
put, individual Indians were to be granted or "allotted" 160-
acre farm plots from their reservation. Allotments would be
kept in trust for the alottee for 25 years. Subsequently, the
land would be granted in fully private, individua title and the
Indian alottee was free to sl the land.

The Executive Order of 1892 authorizing allotment of the
Yurok reservation stipulated that land not allotted would be
sold to or opened to settlement by whites. Under the Dawes
Act, Indians were to use their parcels for farming, as a means
of joining civilization, supporting themselves in the yeoman
farmer mode regarded as conducive to American values. As a
result, the Act's application created a category of "waste land,"
outside the bounds of what could be claimed by the natives,
making large acreages of timber available to white settlers and
the timber industry. Because the Yurok Reservation is a steep
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river canyon covered in redwood and Douglas fir forest, Indian
claimants received only an average of 47 acres each. A third of
the reserve was sold by the federd government as unfit for cul-
tivation and therefore unallotable to Indians.

The colonia narrative evident in U.S. Bureau of Indian Affairs
(BIA) records of the time showed that forestry - timber pro-
duction - could not properly be practiced without alevel of
investment and technology unavailable to indigenous people.
Farming, on the other hand, would forge wholesome participa
tion in mainstream society. A parcel of 160 acres was the basic
grant available to white settlers under the Homestead Act of
1862, and to dlot Indians the same amount was seen as "fair."

From the perspective of some of the Yurok at the time, the
Dawes Act sounded like it might protect at least some of their
land, by providing clear individual title. Hundreds of settlers,
timber operators, and land speculators were invading the reser-
vation in the 1890's, despite sporadic military operations to
expe them, and they made free use of the timber, fishery, and
forage resources within.

The Dawes Act's intent was to transform reservation lands into
a marketable commaodity in line with the dominant American
property regime. Ye previoudy, Yurok economy had encom-
passed heritable and marketable usufructuary rights to fishing,
hunting, collecting, and camping sites held by individuals and
families. Sites were scattered across a huge territory, and used
for different purposes at different times. Prior to the applica-
tion of the Act to the Yurok reservation, at least some of this
system of resource alocation was preserved on the reservation
through common land use. As allotment proceeded, families
often sought to maintain access to topographically and envi-
ronmentally diverse resources by having each household mem-
ber attempt to claim such sites, so that the entire family might
in the aggregate share in a spectrum of sites.

Unfortunately, the land granted was by al accounts insuffi-
cient to support families in either traditional or farming
modes, and unable to produce enough income for the pay-
ment of the property taxes owed under private title. Farming
was difficult if not impossible in most of the area, yet Indians
were not permitted to sdl timber at this time. Allotment
severely undercut traditional patterns of land use and occupa
tion. Villages broke up when families had to move near their
allotments to protect them from trespass by whites. Scattered
in a matrix of land owned by non-Indians and timber corpora-
tions, it was difficult, and remains difficult, to recognize
allotment boundary lines. Indigenous management practices,



