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OLD VOICES FOR NEW COMMONS

MARGARET A. MCKEAN
Department of Political Science
Duke University

Presidential Address delivered to The Sxth Annual Common Property Conference of the
International Association for the Study of Common Property, organized on the theme
"Voices from the Commons. " 6 - 9 June 1996, Berkeley, California, USA

I'd like to begin with a couple of stories.

Story One

Imagine a pair of villages, A and B, that share the use of a commons actually owned
by Village A. Village A has for years granted secondary access rights to its commons to
Village B. Village A retains for itsdf the firgt right of entry after it opens the commons
each year, and on the next day Village B is entitled to enter the commons as ‘wel. One
year, thirteen overeager members of Village B enter the commons on opening day
rather than waiting until the next day, so Village A threatens to burn the possessions
of the Village B earlybirds. Angry members of Village B file suit against Village A to
protest the threats. The magistrate finds for ..(hmmm, | wonder which one...)...
Village A. Village A was trying only to enforce the rules on the commons rather than
deny Village B itsrights, and Village A's use of threats for purposes of enforcement was
appropriate. Thus the court validates the primacy of the rules and property rights on
the commons and the contractual terms of exchange between the two villages.

Story Two

Imagine alandowner who owns a huge slope with forest and meadow on it, more than
he could possibly need for himsdf. So he sdlIs the grass-cutting rights on his land to
the village of which he is a member. He 4till retains the rights to timber and firewood.
A dispute develops when the village wants to expand its rights beyond grass and he tries
to continue collecting as much grass as he wants, on the grounds that it is his land and
his grass in the first place. But the village's alocation rule is to award grass to members
in accordance with the sze of the fields they cultivate, including tenants. The court
produces a settlement vaidating ...(hmmm, | wonder which side...)__the village's
claim to grass but only to the grass, and limiting the landowner's harvest of grass to the
fairly small amount that he is entitled to as a village member. The court gives him no
special break because he owns the land. He cannot repossess the grass-cutting rights
that he has aready sold (unless he were to buy them back at a mutually satisfactory
price). Both sdes must live up to the agreement they made earlier. Two of the
landowner's tenants (who leese more arable fields from the landowner than he retains
for his own use) are actually entitled to more grass than he is. Thus the court validates
the village's ownership of grass-cutting rights and its rules for dividing those rights
amongst its members.

(continued on page 2)
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OLD VOICES FOR A NEW COMMONS (continued from page 1)

In both of these stories, the courts see nothing peculiar about communities having
property rights, and are perfectly willing to defend these rights, the rule-making auton-
omy of the rights-owning communities, and the contracts between communities.
Wouldn't it be wonderful if these were true stories?

Well, they are. | didn't make these stories up. Those who know me know where | get
most of my stories. Both are from the Ina valey in the province of Shinano (nhow
Nagano prefecture) in the central Japan Alps. Story One occurred in 1677 when the vil-
lage of Kashiwahara was trying to enforce the rules on the commons while the village
of Chikuhira hoped to sneak around the rules to expand its access. The magistrate who
dismissed Chikuhiras suit was Shidara Tardbei of lijima’. Story Two occurred in 1839
and comes from Shimo village near lida city. The forgetful landowner who wanted to
sl his grass and keep it too was Fujimoto Denzaemon (whose diary is a wonderful
complement to the public record). The magistrate who crafted the settlement was Atori
no Mashizaemon?. Both stories come from the period when Japan was a military dicta-
torship dominated by the Tokugawa shogunate (1600- 1867).

John Bruce said the other day that it is very hard to find an example in the countries
that have recently legalized communal rights in which courts actualy uphold these
rights when they are challenged. But here are two among countless examples from
Tokugawa Japan. Indeed, it is quite striking that the Tokugawa regime — which dis-
approved of rura rebellion and treated rioters with swift punishment (frequently
execution) — never treated parties to a common property dispute as rioters.
Most of the people at this meeting are concerned about the desperate environmental
resource problems faced by living people. That is probably an appropriate emphasis.
But a few of us, I've noticed, are interested in dead people. We study long- established
long-enduring commons in once-developing but now-developed countries. What |
hope to do tonight is make the case that dead people can teach us a few design tricks
for creating new commons.

Similarities and Differences Between Japan and LDCs

How can a comparison between Japan and LDCs today possibly be of practica use in
coping with the problems of now-developing countries? What similarities do we find
between Japan's experience and LDCs today? In both we find many traditions of com-
mon property management on environmentally crucia resources. In both LDCs and in
Japan since 1868, after the Tokugawa period, governments tried to nationalize land —
particularly high-grade timber foret — and created political and legd mechanisms to
facilitate the transfer of commons into government land. Land grabbing seems to be a
developmental phase in most nation-states. In both LDCs and Japan after 1868 we find
that the assault on traditional arrangements leads to a ransacking of the commons. This
is no surprise to us here. But many who observe this tragic ransacking turn the facts
upside down to conclude that this tragedy of the no-longer-owned commons is the ulti-
mate proof that people can't manage their own resources and need top-down supervi-
sion. In fact, of coursg, it is the top-down makeover of institutions that has destroyed
security of tenure and the incentives to protect resources. In both we find that these
observations produce a self-propelling cycle for quite a while, of institutional change,
environmental destruction, more institutional change, more environmental destruc-
tion. Eventually someone begins to wonder if the kinds of changes being promoted are
in fact what's responsible for the destruction.

(continued on page 12)
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Seeking Common Cause in the
Commons: Opportunities and
Challenges in Resolving
Environmental Conflicts

LARRY FISHER
Program on Environmental Conflict Management
Center for the Environment, Cornell University

IN HIS INFLUENTIAL RECENT BOOK, KAl LEE (1993) SUGGESTS
that resource managers require two essential navigational tools
for effective decision-making — the "compass' of accurate
information to inform these decisions, and the "gyroscope' of
bounded conflict to guide the dynamic balance among stake-
holders.* In this context, conflict is viewed as a critical indicator
of disequilibrium which forces us to re-examine and correct
basic management strategies.

The acknowledgement of conflict as an integral feature of public
policy and community decision-making is an established axiom
which is gaining attention in the practice and literature on
natural resource management and conservation.

Recognition of these issues in recent international fora as diverse
as the World Congress on National Parks and Protected Arees,
the FAO e-conference on "Addressing Natural Resource
Conflicts Through Community Forestry (January to April,
1996), or the recent issue of Cultural Survivd devoted to
"Culture, Resources and Conflict" (Cultural Survival Quarterly,
Fal 1995) provides a sense of the growing interest in applying
conflict resolution strategies to the natural resources arena.

Both fields have witnessed some interesting adaptations in the
process. Conflict resolution as a contemporary discipline appears
to have merged experiences from a diverse past, incorporating
lessons from labor management, aternatives to overworked,
ineffective judicial systems, from socid psychology and psy-
chotherapy, and from religious and social movements in peace-
making and/or civil disobedience. Current approaches incorpo-
rate elements from dl of these traditions, with primary emphasis
on achieving more democratic participation, improved (dso
known as "joint gains') outcomes in public decision-making,
and in transforming relationships among stakeholders.

The percelved paradigm shift in natural resource
management—from the custodia, regulatory orientation in
which the state is the ultimate authority for decision-making, to
more participatory and democratic approaches (including joint
management regimes)—provides the convergence in principle
for the use of conflict resolution and collaborative problem-
solving techniques. Common property settings—wetlands,
watersheds, protected areas, large-scale development, or
pollution-related issues—necessarily involve the diverse interests
of multiple stakeholders in awide array of technical, socid and
political issues - familiar landscape for the application of many
of the useful tools of conflict resolution.

Common Themes

In practice, however, conflict resolution continues to reflect its
historical and situational diversity. There is continued contro-
versy over the use of key terms - aternative dispute resolution,
conflict management, conflict transformation; each have come
to be defined in distinct ways by academics and practitioners.
For convenience, | will use the more generic "conflict
resolution” in this discussion.

A working definition of conflict resolution would include a
range of intervention strategies associated with the aleviation of
community, material, and public policy disputes—conciliation,
facilitation, public involvement and community organizing,
negotiation, mediation, arbitration, litigation, advocacy and
confrontation. This menu of dtrategies can be applied in given
situations to move conflict situations from impasse to action. In
addition, conflict resolution should be recognized in both its
reactive (crisis responses) and preventive (collaborative problem
solving approaches) forms.

Nevertheless, there are some fundamental tenets which provide
a framework for assessing the use of these methods in the
management of common property regimes.

A. Resolving public disputes involves rational decision-making
on tangible and substantive matters: this assumption leads to a
distinction between positions and interests. Identifying various
parties underlying interests and linking these to the interests of
other parties are important elements in reconciling conflicts;
"interest-based" negotiation is regarded as the strategic objective
of the intervention process.
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B. Joint-gains outcomes can be achieved through collaborative
problem-solving: the identification of overlapping interests can
lead to more cregtive agreements of mutual benefit to disputants.
Resolving disputes is regarded as more than a smple zero-sum
game of dividing a fixed "pie" (or resource)}—optimal decisons
have the potential to achieve greater good for dl parties.

C. The importance of building trust through information-gather-
ing and improved communication: better relationships can be
achieved through the availability of accurate information, and
through a process of transparent, open dialogue, exchange, and
confidence-building. Improved relationships among stakeholders
lead to better agreements and enhanced capacity for implementing
these agreements.

D. Voluntary and direct participation: in principle, dl parties
should have equd access to information and the negotiation/
mediation process. It is also assumed that each of the stakeholders
can participate (or choose not to) of their own accord.

E. The concept of stakeholders: there are identifiable parties who
have fundamental interests to protect. These stakeholders can be
recognized and given the opportunity to participate in the
negotiation process through some form of democratic
representation.

F. The pivotal role of the third-party intervenor (mediator, facil-
itator, arbitrator): the role of the intervenor (whether "outsider
neutral" or "insider partia") is viewed as a central element in
resolving disputes. The mediator's role is primarily focused on
the process and structure, rather than the substance of the
negotiations.

Some Common Challenges

Early literature often presumed the universaity of conflict
resolution practices—an assumption still held by some advocates
and trainers eager to promote these approaches in diverse settings.
Our own experience in documenting and facilitating environ-
mental disputes in the northeastern United States, Southeast Ada,
and Central America suggests that these approaches require
significant adaptation. This is particularly true where there are
multiplejurisdictions, varied ethnic and dass backgrounds, where
basic ethical issues may be involved, and in settings where extreme
power imbalances exigt. Some of the more obvious challenges of
applying effective conflict resolution strategies in these situations
include the following:

A. Dealing with the power imbalances: There are often serious
disparities among parties in terms of access to technical, admin-
istrative, economic, or organizational resources. Authoritarian
local leaders, mgor commercial or political interests, and in
some places, the presence of a strong military, can severey

constrain the dialogue and choice in resolving these conflicts. A
genera rule is that unequal power leads to unequal agreements.
The perceived legitimacy of the conflict resolution process can
obscure these dynamics. The result—a less than voluntary
process in which accommodations, cooptation, or "coercive
harmony" results in agreements which may be neither far nor
enforceable.

B. The difficulty of defining stakeholders: while there are
obvious general distinctions between local communities,
conservationists, developers, or the state, these definitions tend
to mask diversity and divison within these groups. Upland
"communities’ in Southeast Ada often consist of mixed caste,
clan, ethnic, and economic groups, and may include migrants or
squatters with little officia recognition or sociad cohesion;
jurisdictional disputes between line agencies within the
government are often the centerpiece of controversy over
resource management. ldentifying distinct and legitimate stake-
holders is itself problematic; an even greater chalenge is the
process of determining balanced representation of these interests
in a collaborative decision-making process.

C. The role of the mediator: much of the discussion on conflict
resolution strategies focuses on the pivotal role of the intervenor.
The decisions and strategies used by this individua (or, in many
instances, group) are viewed as central, often catalytic, in the
process of resolving conflicts. The intervenor certainly wields
considerable authority, and can introduce serious biases in
defining the domain of discourse, identifying stakeholders and
their representatives, in the methods used for pursuing
agreements, and in determining types of outcomes. In our
assessment of mediated resource management conflicts, the
"insider partid" is a more common intermediary than the
"outsider neutral"—these insider mediators may be community
leaders, socid ectivists, or concerned public officids. Their
substantive knowledge, position and authority, and existing
relationships with stakeholders, are dl important factors in their
ability to encourage participation; fairness and trust, rather than
objectivity and neutrality, are often more important elements in
forging enduring agreements.

D. The influence of culture: attitudes about conflict, justice, and
the nature of the dispute have profound influence on inter-
action among disputants. Cultural differences are as significant
a festure of watershed disputes in upstate New York (for
example, between dairy farmers and urban New Yorkers), as
they are in Honduras. The importance of values and cultural
norms is often underestimated, as mediators focus on the
practical and substantive aspects of these conflicts. Traditional
forms of dispute resolution, such as those practiced in rura
Indonesia, emphasize communal inclusiveness and the role of
respected elders as arbitrators—sharp contrast to the Western
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model of rationalist dialogue facilitated by a neutral third-party.
Indigenous conflict resolution techniques can provide effective
local mechanisms for dealing with community-level disputes. At
the same time, the more complex nature of common property
conflicts—involving a larger ecological unit with multiple
communities and ethnic groups, sophisticated technical aspects
and various institutional jurisdictions—has little precursor in
these traditional systems.

E. Defining "good" agreements: given the multiple perspectives
involved, and the importance of perception and vaues in
forging these agreements, it is difficult to find consensus over
what constitutes a good outcome. Attempts at a comprehensive
definition include concepts of fairness, efficiency, wisdom, and
stability, dl vaue-laden principles which ewill be viewed some-
what differently by each of the parties. In redity, an agreement
is hardly the sum of individual parties interests—agreements
are more commonly found in incremental compromise and
(often informal, unofficial) accommodation than in the
achievement of comprehensive joint-gains outcomes.

Conclusions

Long-term disagreements over landuse and resource management
tend to exacerbate environmental and socio-economic degrada-
tion by precluding the adoption of effective management regimes.
This is often the result of public agencies reliance on the conven-
tional "DAD" approach (decide, announce, defend), which dien-
ates the very stakeholders who have the greatest interest in seek-
ing sustainable solutions. Whether the issues relate to forest man-
agement in Mexico, wildlife conservation in Vietham, the con-
struction of a hydroelectric dam in India, or the siting of a waste
management facility in rural New York, there is a compelling
need for creative, responsive conflict resolution strategies which
encourage collaborative problem-solving among stakeholders.

The fundamental tools of conflict resolution—improved infor-
mation-gathering, didogue and relationship-building among
stakeholders, and the strengthening and/or creation of sustained
institutional mechanisms to forge, implement and continually
monitor agreements — have wide application in the commons.
Inclusive survey methods such as participatory rura appraisa
(PRA) can be efective means for conflict assessment which
encourage collective fact-finding and anadysis. Collaborative
planning tools, including search conferences, strategic planning,
and community visioning methods, present a range of options
for improving dialogue and collaboration among stakeholders.
And the development of multi-stakeholder networks can provide
the mechanism for sustained management and evauation of
these systems.

Nevertheless, we must recognize that the conflict resolution
process is as varied as the settings under which these conflicts

unfold—proactive planning, third party mediation, or
confrontation are al means to achieving understanding, if not
agreement, and respect, if not trust, among stakeholders. It is
adso important to acknowledge that not dl disputes are
amenable to reconciliation—those involving basc vaues or
structural changes are particularly challenging; aso that most
agreements are incremental rather than transformational. The
resolution of complex multi-party conflicts generdly requires
protracted engagement and sustained support, accommodation
and compromise which may fdl short of the idealized vision of
comprehensive and just agreements.
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Conflict Resolution in South
Africa's Tenure Reform Program

BEN COUSINS
Program for Land and Agrarian Studies
University of Western Cape

DISPOSSESSION OF THE LAND RIGHTS OF INDIGENOUS PEOPLES
played a central role in the long history of conquest and author-
itarian minority rule in South Africa In 1913 Africans lost their
rights to own, rent, or share-crop on land in most of the coun-
try, and began to be forced into over-crowded reserves. In 1936
the area to be kept for African occupation was fixed at 13 per-
cent of the country. Policies enacted by successive white govern-
ments undermined independent black farmers, subsidized
emerging commercial white farmers, and closdy regulated the
movement of migrant labor between the reserves and the cities
and mines of white South Africa

Digpossession reached its nadir in the dark years of apartheid
under the National Party (1948 to 1990). It is estimated that
between 1960 and 1980 over 3.5 million black South Africans
were forcibly removed from their land and relocated in so-called
"homelands' and "townships." The legacy of these policies is a
massively skewed pattern of land holdings and deep rurd poverty.

Although constrained by aspects of the negotiated settlement
which led to the 1994 democratic elections, the post-apartheid
government led by the ANC has planned an ambitious program
of land and agrarian reform. Land policy aims to redistribute
significant amounts of white-owned land to poor rura people,
to restore to communities land which was dispossessed after
1913, and to create secure tenure rights for al South Africans
(Department of Land Affars 1996).

Conflict is Inevitable

Land reform is centrally about the redistribution of scarce
resources, and inevitably generates disputes, within South
Africas land reform it is manifesting in myriad forms. Just a few
of these are: current landowners are contesting the legitimacy of
land claims and of legidation conferring security to labor ten-
ants, and in some cases pre-emptively evicting tenants and inse-
cure occupants; some groups of land claimants are in conflict
with each other over parcels of land, or over the nature of the

;ONSE

rights which were lost, or the form they should now take;
would-be beneficiaries of redistribution are in conflict with gov-
ernment planners over the sze of the settlement grant they are
to receve;, communities are finding it difficult to agree on
resource management rules; and competing factions (e.g.. chiefs
and civic associations) are vying for leadership within land
reform projects (Cousins 1996).

In response, policy makers have recognized that mechanisms for
resolving conflict are essentia for successful land reform, and
have commissioned the design of an institutionalized system for
conflict management. This was undertaken by an independent
mediation services body with ‘wide experience in the field of
labor disputes.

The system provides for preventative measures (e.g..
Community Forums and Stakeholder Roundtables), the early
identification of disputes, dispute resolution advisors, resolution
processes including Land Reform Mediation and Arbitration
Panels, and monitoring and evaluation. Early experience is that
the professionals acting as advisors and serving on panels are
having difficulty in transposing their urban and labor dispute
kills into the rural and land reform contexts.

Tenure Reform — The Problem

Government's proposed tenure reform program incorporates
conflict resolution processes as central components of its policy
package. The mgjor problem the policy attempts to address is the
systematic insecurity of tenure of black South Africans. This is
the result of a labyrinthine maze of discriminatory legidation
which dragtically circumscribed both the areas in which blacks
were alowed to hold land rights, and the form of those rights -
instead of ownership, they were issued with permits or leases
while the land belonged to the state (or state bodies), as
"trustees.” Communal tenure systems were subjected to the
imposition of pro-government traditional leaders (and then to
abuse and corruption by these dlites), to authoritarian forms of
land use planning and resettlement, and to attempts at privatiza-
tion. Women were discriminated againgt within dl tenure sys
tems. Farm workers and farm dwellers (those who occupy com-
mercid farmland because they have nowhere dse to go, but have
no recognized rights) are particularly vulnerable. Inadequate
institutional support has been provided to dl these "second dass’
systems of black land rights, contributing to internal disorder and
administrative chaos - in the "homelands" in particular.
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However, the tenure problem has been exacerbated by forced
removas and other apartheid policies, which resulted in the
extreme over-crowding of land in black townships, the so-caled
"homelands,” and areas of black-owned freehold land which
managed to survive the onslaught of the state. This means that

tenurerightsare often overlapping and conflicting. The holdersof prior rightswereforced to accommodate thousands of "refugeesfrom apartheid,” wh

officids that they had been awarded this land in compensation,
or who became informa tenants without clear contractual
agreements. This has contributed to uncertainty, disputes, land
invasions (particularly in urban areas), warlordism, and endemic
violence.

Tenure Reform — Government's Program

The new government's response to this legacy entails a com-
mitment to creating legaly enforceable rights to land, within
a unitary system of registration which incorporates a diversity
of tenure options, including group and "traditional” forms of
tenure. However, tenure systems must be consistent with con-
stitutionally guaranteed human rights (eguality, freedom from
discrimination, due process). The Bill of Rights within the
new constitution aso includes an entitlement to security of
tenure for those whose tenure is insecure as a result of past dis-
crimination, or to comparable redress. The latter indicates that
solutions to tenure insecurity on the vastly overcrowded areas
formerly reserved for blacks will have to involve access to ater-
native land or resources - tenure reform, in other words,
includes a redistribution component (Department of Land
Affars 1996).

This rights-based approach trandates into a number of activities
and components. One is a program of legidative reform which
will upgrade second class rights into full, registered ownership,
with a diversity of options as to forms of ownership and internal
rules. For many arees this will mean transferring "state”" land to
its rightful owners, on condition that constitutional provisons
are complied with. A second component involves procedures and
criteria for adjudicating between competing claims in situations
of overlapping and conflicting rights.

Thirdly, to prevent upgrading of rights for some leading to mas-
sve evictions of others, protection of vulnerable groups of occu-
pants (tenants, farm workers, and farm dwellers) is needed. This
requires new law which govern the circumstances under which
land owners can evict occupants, and which regulate and pro-
tect the rights of tenants and other occupants. Fourthly, policy
needs to specify procedures to provide aternative land to enable
vulnerable occupants to become the holders of independent
land rights - and to address the underlying problem of over-
crowding. Envisaged is an approach which puts the onus on
loca stakeholders to devise and implement practical solutions to

tenure disputes, and which provides incentives to combine on-
land solutions (e.g.. regulated occupancy rights for some) with
off-land solutions (such as state-financed acquisition of aterna-
tive land) for others.

This policy framework recognizes that the following axes of con-

between traditional leaders and tribal members, over who
are the rightful owners of "state” or "trust" land

between men (and traditional leaders in particular) and
women, over gender equality in relation to land rights
between competing claimants to disputed tenure rights
between farmers and farm workers, fam dwellers and
labor tenants

between loca groupings with competing visions of the
desired form of ownership or over the content of internal
rules

between traditional leaders and local government officids
over land administration powers or functions.

Challenges to Conflict Resolution

The challenges for environmental dispute resolution identified
by Fisher resonate profoundly with those to be confronted in
South Africas land reform. Dealing with power imbalances is
likdly to be the rule, given apartheid's legacy of extreme
skewedness in wealth and resources, including differentiation
within black communities, and the politicization of claims to
resources. Ameliorating these imbalances by effectively enact-
ing the constitutional rights of citizens is a mgjor chalenge in
the new South Africa, and requires the design of deliberate
strategies (as opposed to ritua invocations). Thus, a critique
from groups outside government of the extent to which current
land reform policies address the objective of gender equality is
provoking a debate around appropriate strategies and programs
(Billy 1996).

Defining stakeholders within loca communities and situations
will be a critically important yet exacting task for fieldworkers
engaged in tenure reform. Some vulnerable groupings may not
have effective voice within loca forums, and women's interests
may not be clearly articulated within a public discourse struc-
tured by patriarcha ideologies. Tenure reform policy will
require that locally negotiated solutions accommodate al rele-
vant stakeholders, as a condition of government financial sup-
port, a "carrot” which may assis the organizationa efforts of
wesker stakeholders.

The role of mediators will be crucia: often these will be govern-
ment officas but NGO fiddworkers as well as professona

mediators will aso play arole a times. Here Fisher's view that the
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